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Tn]- rnrjrrco;l Rrr *************

Brr Reorrrrsf of the *********

A Bill for an Act enti-tled: "An Act settinq linits in closed
l^-^l-^ €^- ^**r^nrial-innq nf arnrrnrl r^r:fa7 6rramnl. €-^- nn-mii-].inauaDIllD I\JI dPP!vy!rqurullD v! Vrvurru weLc! CJIeIILPL IIL,r.lLt yCrlttlLLrrI9

based on aquifer characterist.ics; and amending sections B5-2-L02,

and B5-2-306, MCA."

Be it enacted bv the Leqislature of the State of Montana:

Seetion 1. Section B5-2-I02, MCA, is amended to read:

"85-2-L02. Definitions. Unless the context resuires

nfharr^r'i qo in l-hic nh:ni-or J_ho fnllnurinn dofinif innq:nnlrz'v!arL/ !lr LlllO UllqI/LE! / LlIg !VIMTIIy us!aflJ ulvlru uf/}/-J .

(1)'rAppropriate" means:

(a) to divert, impound, or withdraw, incl-uding by stock for

stock wat.er, a quantity of water for a beneficial use;

(b) in the case of a public agency, to reserve water in

accordance wi-th 85-2-316;

(c) in the case of the department of fish, wildlife, and

parks, Lo change an appropriation right. to instream fl-ow to

protect, maintain, or enhance streamfl-ows to benefit the fishery

resource in accordance with B5-2-435;

(d) in the case of t.he United States department of

agriculture, forest service:

(i) instream flows and in situ use of water created in

B5-20-L40I, Article V; or

WPIC
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(ii) to change an appropriation right to divert. or withdraw
water under subsection (1) (a) to inst.ream fl-ow to protect,
maintain, or enhance streamflows in accordance with 85-2-320;

(e) temporary changes or leases for instream flow co

maint.ain or enhance instream flow to benefit the fishery resource

rn accordance with 85-2-408;

(f) a use of water for aquifer recharge or mltigation; or
/a\ ' rrse of water for an aorr'i for qforaoe anrJ rFr..\\y i a UDE U! wo LEl. l-\JI qrr oyurlsr J Lvrs:, ,__wve I}/

project as provided in B5-2-368.

(2) "Aquifer recharge" means either the control_l_ed

subsurface addition of water directly to the aquifer or

control-led applj-cation of water to the ground surface for the

purpose of reprenishing the aquifer to offset adverse effects
resul-ting from net depletion of surface water.

(.3 ) ttAortif er storaoe ancl rcr-o\rer\./ nroion,i- rr ma:nc 2\J7 ^yu+!v! rLvluye qrrg ! * pfOjeCt

invol-ving the use of an aquifer to temporarily store water
f lar^"^1- --^-'l ^'ts mFAnq - i nr-l trrli nn l.rrrJ- n^t I imi f ad tn i nraLrr!vu911 vaLrL,Llr rrrEqrrot rrruruLrlll9 rJuL lIuL -L-...---* *.._J-Ctl_On,

surface spreading and infil-tration, drain fietds, or another

depart.ment-approved method. The stored water may be either pumped.

frnm tho inronlisn well or ot.her wel_Is for beneficial use or!v!

al-Iowed to naturally drain away for a beneficial- use.

(4) "Beneficial- use", unless otherwise provided, means:

(a) a use of water for the benefi-t of the appropriaror,

other personsr or the public, including but not limited to
aorir-ttlt.rrre'l stor:k water- .l^-^-+'i^ 'tri-l^ :nr,l uril^li€au:,!!vq!Lq!qrl uuve  wqLs!, uurltgDLIU, IIJII *-^_

industrial, irrigation, mining, municipal, power, and

recreational- uses;
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(b) a use of water appropriated by the deparlmenL for the
state water leasing program under B5-2-r4l- and of water leased.

under a valid l-ease issued by the department under B5-2-r4r;
(c) a use of water by t.he department of fish, wildlife, and

parks through a change in an appropriation right for instream

fl-ow to protect, maintain, or enhance streamflows to benefit the
fishery resource authorized under B5-2-436;

(d) a use of water through a temporary change in
:nnrnnri r'i.-i nn ri ^l-'+ 

'1 
^- ^-!qulvrr !ayrlL v! rgqoc to enhance instream flow to benefit

the fishery resource in accordance with 85-2-408;

(e) a use of water for aquifer recharge or mitigation; or
(f) a use of water for an aquifer storage and recovery

pro;ect as provi_ded in 85-2-368.

(5) "CertificaLe" means a certificate of water riqht issued

by the department.

(6) "Change in appropriation right" means a change in the

place of diversion, the place of use, the purpose of use, or Lhe

^ l -^^ ^€ ^!^*^Prace or srorage.

(7) "Commission" means the fish, wildlife, and parks

commission provided for tn 2-15-3402.

(B) "Confined aquifer" means an aquifer where ground water

is under pressure siqnificantlv sreater than atmospheric pressure

and is contained within qeol_oqic l_avers that exhibit a

-i-*rr: -^-!r-' Iowcr hrzrlrarrlin nnndrrniirli .l. rr fh:n fho nonl 's-LqrrrL_rcartury *-,,--' .,.r*,**--_ __..____*, *_.r _^._.. ,.._ ___*Oe1C

I rrzarc n€ r:narlpf i naj :nrr.i farg .in the afea.+s yv!v v! qrlvvrt!lrrsu qvul!EI

t8+liI "Correct and comp]ete" means that the information

required to be submitted conforms to the standard of substantia]
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credible information and that all of the necessarv parts of the

form requiring the information have been filled in with the

required information for the department to begin eval-uating the

rnlormatron.

{€+ll_U "Declaration" means the declaration of an existing

right filed with the department under section B, Chapter 452,

Laws of 1913.

{+Of.,li1.U "Department" means the department of natural-

resources and conservation provided for in Title 2, chapter 15,

nerf ??

{-1*ilf2) "Developed spring" means any artificial- opening or

excavation in the ground, however made, including any physical

alteration at the point of discharge regardless of whether it

results in any j-ncrease in the yield of ground water, from which

ground water is sought or can be obtained or t.hrough which it

flows under natural- pressures or is artificially withdrawn.

€fi-1f :; "Existing right" or "existing water right" means a

riahl- fn l-ha "Se Of water that wOuld be prOteCted Under the l-aw

as it existed prior to JuIy 1, 1913. The Lerm includes federal

non-Indian and Indian reserved water riqhts created under federal

law and water riohts created under state law.

fl+fl14L "Ground water" means any water that is beneath the

ground surface.

1-1-+il15-L "Late cfaim" means a claim to an existing right

forfeited pursuant to the conclusive presumption of abandonment

under 85-2-226.

{+}(15L "Mitigation" means the reallocation of surface

LC BOO3
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\^7^f Af' a:r rlrnttnrl trrf ar 1_ hrnrrn]'r : nlr:nan .i - :nhrn^ri:1_ i nn ri nhl-vvqLr! urr!vuYrl q urrorr9€ fil dPPruPIJoLIUrr !f9rrL u!

ol,her means that does not result in surface water beincr

introduced into an aquifer through aquifer recharge to offset
adverse effects resulting from net depletion of surface water.

{+6flfZ| "Municj-pality" means an incorporated city or town

organized and i-ncorporated under Titte J , chapter 2.

{++f1191 "Permit" means the permit to appropriate issued by

the department under B5-2-301 throuqh B5-2-303 and B5-2-306

through 85-2-374.

{-l+fl_l9I "Person" means an individual-, association,

partnership, corporation, state agfency, political subdivision,

the United States or any agency of the United States, or any

other enLity.

t+gilZll (a) "Political subdivision" means any county,
i nanrnnr:+-ar-l -i 1-rZ r.)r i- -Wn - nrrhl i c nnrnnrat i nn nr di ciri glquvu vr uJ v! LvvYrl/ yulf !V UV!yV!qLtvllt V! Vf O UII

created pursuant to state law or other public body of the state
Amn-r^TAreal f n inhr^hri r+n '.'rf*pproprrare water.

(b) The term does not mean a private corporation,
t<a^-i:l_inn nuLvlLt -r group.

1*ef1Zf 1 "Salvage" means to make water availabl-e for

beneficiaf use from an existing valid appropriation through

application of water-saving methods.

<ZljlZU "State water reservation" means a water right

created under state l-aw after July 7, 1913, that reserves water

for existing or future beneficial uses or that maintains a

*;-i-'-- €r^'- 'l erzpl - ^r ar'rr.aI i.l- rr nf rr7:l-ar l-hrnrrnhnrrf thoulr-rl_Lru.urlr rJ-uw, +v w v+ / v! yqqr4 vr yea.f Of

at. periods or for defined lenqths of time.
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+22+Q3J "Substantial credible informaLion" means probable,

bel-ievabl-e facts sufficient to support a reasonabfe legal theory

upon which the department should proceed with the action

rocrrrostcrj l^rrr the nerson nrovi di nrr i- ho i nf or:mat.iOn.lgYusD Lsu vJ LrrE ysr rvrr y!

(24\ "Unconfined aquifer" means an aquifer Lbat is not a

confined aquifer and that exhibits hvdrostatic pressure at the

water tabfe egual to atmospheric pressure and where the water

table is exposed to the atmosphere throuqh openinqs in the

overlvinq materi-af s.

+*l-WL "Waste" means the unreasonabl-e loss of waLer

f hrorroh f he clesi on or neol i oenf onerAti on cF -^^-^^-i etion orLrr!vu91r ulls uEoryrr v! rtEYrrysrru vyE!qurvrr UI a]r oyP!vl/!rc

water distribution facility or the application of water to

anything but a beneficial- use.

+2++-W) "Water" means all water of the state, surface and

srrhsrrrfar:c. rpn:rrll oce nf i tS ChafaCtef Of manne1. Of OCCUffenCe,!qvu/

including but not Iimited to geothermal water, diffuse surface

r^raf ar :nrl aarar2fia of f I rronl-
/ srrs

ffiJ21) "Water division" means a drainage basin as defined

in 3-1-102.

+trJ2U "Water judge" means a ;udge as provided for in

Titlc ?. r:hanter 7.Jl

+21+L29L "Water master" means a master as provided for in
m.:!r^ ? ^l--*+eI. 1.IILf,E J1 UTIAI/LEI t.

{2+fl3-qI "Watercourserr means any naturally occurrj-ng stream

or river from which water is diverted for beneficial uses. It

does not incl-ude ditches, culverts, or other constructed

waterwavs.

LC BOO3
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{*+f1:11 "Wel-I" means any art.ificial opening or excavation

in the ground, however mad.e, by which ground water is sought or
can be obtained or through which it flows under natural pressures

or is artificially withdrawn."

{InternaJ References to B5-2-102:
75-5-410 x 82-4-355 x 6J-Z-L4J.X 85-2-3a0x l

Section 2. Section 85-2-306, MCA/ is amended to read:

"85-2-306. Exceptions to permit requirements. (1) (a)

I-vaonl- :c nrnrTided in SUbSeCf .i on { 1 I /h) . crrOUnd WaLer mav beru!reuLf,vit \t,t \v/, v!uurru wqL9! rtrol,

appropriated only by a person who has a possessory interest in

the property where the water is to be put to beneficiar use and

excfusive property rights in the ground water development works.

(b) If another person has rights in the ground water

development works, water may be appropriated with the written
consent of the person with those property rights or, if the

rrrnrrnd r^r:1- or do.zol nnmanJ- r.rnrfug afe On natiOna]- fOfeSt SyStemvy v!

lands, with any prior written special use authorization required

by federal law to occupy, use, or traverse nationaf forest system

l-ands for the purpose of diversion, impoundment, storage,

transportation, withdrawal, use, or distribution of water under

the certificate.

(c) If the person does not have a possessory interest in
t-he real nrcrncrtrz frr-,m r^rhir-h tha crnrrnrl r^r:l.ar marz hovrrfrvrt urrs y!vurru vvqLv! rrtqJ vs

appropriated, Lhe person shall provide to the owner of the real_

property written notification of the works and the person t s

intent to appropriate ground water from the works. The written

LC 8003
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notificatlon must be provided to the .l-andowner at least 30 days

prior to constructing any associated works or, if no new or

expanded works are proposed, 30 days prior to appropriating the

water. The written notification under this subsection is a notice

ronrriromont- nnlv anfl rloes not Cfeate an eaSement in Of OVef the

real property where the ground water development works are

located.

(2) Inside the boundaries of a controll-ed qround water

: raa nrnrrnrl r^raf or m:rr ha 2nnr ^ri =J-aA nn II aLvs,,e ,..*r -- -rProprraleo only:

(a) according to a permit received pursuant to B5-2-508; or

(b) according to the requirements of a rul-e promulgated

pursuant to B5-2-506.

(.)/ tal

strts"i:'de Outside the boundaries of a control-led ground water area,

a permrt rs not required before appropriatrng ground water by

- ^€ - ,.,^'t I nr rlarra'l nnorlrnearrs or d wer* - sprlng:

!

aeer-opri

c

----+l (i) when the appropriation is made by a l-ocal

governmental fire agency organized under Title '1, chapter 33, and

the appropriation is used only for emergency fire protection,

which may include enclosed storage;
(ii) when a maximum aDDropriation of 350 qallons a minute or

less is used in nonconsumptive qeothermal heatinq or cooling

exchanqe appl-ications, al-I of the water extracted i-s returned

LC BOO3
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without delay to the same source aquifer, and the distance

betweel] the extraction wel-1 and both the nearest existinq wel-I

and the hvdraulicall-y connected surface waters i-s more than twice

the distance bet-ween Lhe extrac|ion we'l I ancl t-he iniection well ;

or

(iii) when the appropriation is not a combined appropriation

from the same source by two or more wells or devel-oped sprinqs

and:

(A) the appropriation is outside a basin cfosed pursuant to
Rq-?-?1 q 9,\-)-?)1 AC-r-??n aq-r-??6 aq-?-?41 RC-?-?4? nr

85-2-344, is 35 qall-ons a minute or fess, and does not exceed 10

acre-feet a vear;

(B) the appropriation is from a confined aquifer inside a

basin cl-osed pursuant to B5-2-319. 85-2-32I. 85-2-330. B5-2-336.

B5-2-34L B5-2-343. or 85-2.-344- is 3.5 oallons a minute or less.

and does not exceed 10 acre-feet a vear; or

(C) the appropriation is from an unconfined asuifer inside a

basin closed nursr:ant to 85-2-3'l g. 85-?-321 . 85-2-330 . 85-2-336.

85-2-341, 85-2-343. or 85-2-344. is 35 qall-ons a minute or less,

and does not exceed 5 acre-feet a vear.

JJV YqrlvltJ

LC BOO3
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(b) (f ) Within 60 days of completion of the well- or

developed spring and appropriation of the ground water for

benefj-cial use, the appropriator shalI file a notice of

nnmnlo|- inn r^r'i.J-h j-ho rian:rl_manf nh : €nrm ^rnrririoI h11|houulilPJgLIUrl wILIt LtlE UEPA!Ll[gflL uIl o !uIlrL Prvv!ucu uJ Llts

denarf ment 1-hrorroh -i f s of f ices.

/i .i ) Tlnon rcr-einf of tho naf i na f lra rlon:rtmant ch:|] feVieW\r!/ ervvt

the notice and may, before issuing a certificate of water right,

return a defect.ive notice for correction or completion, together

with the reasons for returninq it. A notice does not l-ose

nri nri t- rz nf f i I i no her-arrse of defects if the notice is correr:f cri -uv!!9uugu,

completed, and refil-ed with the department within 30 days of

notification of defects or within a further time as the

department may aIIow, not to exceed 6 months.

(lii) If a notice is not corrected and completed within the

time allowed, the priority date of appropriation is the date of

refiling a correct and complete notice with the department.

(c) A certificate of water right may not be issued until a

correct and complete notice has been filed with the department,

including proof of landowner notification or a written federaf

speci-a1 use authorization as necessary under subsection (1) . The

origlnal of the certificate must be sent to the appropriator. The

denarimenf shall kcen e conv of the certificate in its office in""I-J

Helena. The date of filing of the notice of completion is the

rJaf c of nri ori trz nf 1- ho ri ahl.rrYrr

10 LC 8003
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(4) An appropriator of ground water by means of a well or

developed spring first put to beneficial use between Janu ary L,

Lg62, and July 1, 7913, who did not file a notice of completion,

as required by laws in force prior to Aprit 14,19Bl-, wlth the

county cl-erk and recorder shall file a notice of completion, as

nrnrririad in errl-rconr- inn /?\ Wifh 1-he rlOnartment fo nerfpCt the\J I I vy!Lrf Lrtc uglrq! LtLLsrtL LU lrs!rs

ur:f or ri nh1- 'l'ho f i l-i nrr nf a nl ri- ^'.--"--t tO B5-2-22I tSr jre !rf,r1ry v! q ulalllt I/ur Ducllr

sufficient notice of completion under this subsection. The

priorit.y dat.e of the appropriation is the date of the filing of a

notrce, as provided in subsection (3), or the date of the filing

of the cfaim of existing water right.
(5) An appropriation under subsection (4) is an existing

right, and a permit is not required. However, the department

shall acknow-ledge the receipt of a correct and complete filing of
a notice of completion, except that for an appropriation of 35

gallons a mj-nute or less, not to exceed 10 acre-feet a year, the

department shall issue a certificate of water riqht. If a

certificate is issued under this sectj-on, a certj-ficate need not

be issued under the adjudication proceedings provided for in

B5*2-236.

(6) A ncrmit is not reorli reri heforc 6'nnci- rtrnf i nn :n
\ v/

imnorrndment' nr ^.i+ -h^ -^*-^^-..i -+.i-^ ,.rrf a- for rrso hru 'l iVeStOCkrrrLlrvurlulLrsllL u! }/fL- o.rtLt dIJIJruIJl-lcrLl.lrg wclt_c! !v! uos !y rI

if:

(a) the maximum capacity

than 15 acre-feet;

(b) the appropriation is
(c) the appropriation is

nf l-ho imnnrindmanj- r-tr n-i I is Icqq-Y- "

less than 30 acre-feet a year,'

from a source other than a

11 LC 8003
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nerenn i a l fI owr -- ^!-^--' -'.d
t/E!ElrIIIaJ !rvwlll9 JL!EAltlr qlI

(d) the impoundment or pit is to be constructed on and will
la^ --i1-r^j-n: n:r.i6l nf l3nd that is owned or under theUE CIUUS>JIIJIS LU Cl 1JA!UEf U!

contro.l- of the applicant and that is 40 acres or larger.

(7) (a) Within 60 days after constructing an impoundment or
ni I f ho :nnrnnri:tnr eh:l 1 :nn'l rr F^r : nay6 j t :q nrFqnri l-rorl hrz}.,LWt Lrrg qlJy!vy!rauv! Jllqfr ayyry IU! a Pglrttru qo t/rcJU!lvEu u]

this part. Subject to subsection (7) (b), upon receipt of a

correct and complete application for a stock water provisional

permit, the department shall automatically issue a provisional

ncrmi f Tf l_ hc don:rfmani dor^--'i -^^ ^F+^- ^ L^--: ^- +L^t. the}JE!rrLr L . r ! LllE ugIJo! Lrrrgrr L uE LErlurtIcJ ar Lgr a lrsa! rlry Llra

ri ohts of of her eT-\nr.nri :f nr^ L^--^ r^^^^ ^" wil-l be adVersef V!+yrrLJ v! vLrlg! ayyruy!rqLv!J IIdVE UEgll Ur Wfff UC AUVEI---J

af fer-1- ed - i I m^\/ rerrnke f he nermi t nr rerrrri re the nermi f tee toq!!9uUgg,

modify the impoundment or pit and may then make the permit

srrhier:j- to terms- r-onfiitinns 16ef rinl-ianc- r-1r 'l imif atinng thatuuvJvvL uv , vvrrsr , lee

it considers necessary to protect the rights of other

annrnnri rJ-arq

(b) ff the impoundment or pit is on national forest system

l-andsr dfl application is not correct and complete under this

section until- the applicant has submitted proof of any writ.ten

special use authorization required by federal faw to occupy, use,

or traverse national forest system l-ands for the purpose of

diversion, impoundment, storage, transportation, withdrawal/ use,

or distribut.ion of water under the permit.

(B) A person may also appropriate water without applying

f nr nr nri nr I normi f rrndar rrr I cq arlnni- arl l-rrr i- ho-o recervr_n9 d I-

department under 85-2-11-3. "
(- .t tnfFrnAI RpfFrpnces to 85-2-305:

L2 LC BOO3
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85-2-102 x* 85-2-113 x 85-2-236 x B5-2-302x
85-2-322x 85-2-330x 85-2-341x B5-2-34.3x
85-2-401 x 85-20-607 x 85-2a-907x 85-20-901 x
85-20-907x 85-20-901 x B5-20-901x 85-20-901 x
85-20-901 x 85-20-901 x B5-20-901x B5-20-901x
85-20-901 x 85-20-901 x B5-20-901x 85-20-901 x
85-20-901 x 85-20-901 x 85-20-90J x B5-20-90i x
B5-20-907x 85-20-901 x 85-2a-901 x B5-20-1501x I

-END-
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